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Dcar Ms Dortcli: 

I'liis i s  Lo advise you. 111 accordance \\it11 Scction 1.1206 ol'the FCC's rules, that on Ma> 
1~3. 200;. l iarry Drake. I'rcsidcnt oi' Backyard Broadcasting Holdings. LLC ("Hackyard 
Broadcastins"). Anlie S\vaiisoii ol 'this of f ice.  and I iiiet with Catlierille C. Bohigian, Lcgal 
!4tlvisor on Mcdia Issues to C:ommissioner Kevin Martin. to discuss Backyard I3roadcasting's 
coiiccrii [hat any revision o f t l i e  del i i i i t ioi i  o f  r;tdio markets, particularly a reforintilation based or  
Arbitton data, \voiilcl competiti\'t.ly disadvaiitagc sinall, recently cstablished companies vis-i-vis 
larsci- and nioie entrenched r x i o  owners I f  [ l ie  FCC iionethclcss adopts such it change, 
Backyard B rox i cx t i r i g  strcsscs tllc inipoi.Laiici. o f  grand fathering and a l lowing free 
11-anslclahility o f  any lion-compliant ~IUSICI-S and of siving al l  participants in  3 market the abil ity 
to iiicrcasc station ownership to thc lcvcl o f  the largest grandfathered clustcr. The  enclosed 
liaiidotils \vei.e tlistribuled a t  l l i c  iniccting 

As tcqtiircd by sectioii I ,  I206(b), two copies o f  [his lctter arc bciiig subniitted To1 each o f  
llie aboi,e-refcrcnced dockcts. 



I'hc Suhstitutioii of Arhitron Metro Data To Govern Local Market  Definition Will 
Hamstrinx Sinal l  aiid Medium-Size Group Owners Seeking To Compete Effectively with 

Meg;i-Grniips in Local Markets 

MM Docket Nos. 00-244, (11-235, 01-317 
MB Docket No. 02-277 

Backyard Hroadcasling is a small, recently estahlislicd independent company, dedicated 
to lucal radio, with a total of22  radio broadcast stations in the Muncie, Indiana (Arbitron Metro 
R:mk ? O I ) ,  Olcan, Ne- York (Arhitroii Metro Rank 207), Elmii-a-Coming, New York (Arbitron 
Vlctro l i a i i k  2 13). \Villiamsport, I'cnrtsylvania (Arbitron Metro Rank 259) and Jackson, 
Mississippi (Ah i t ron  Mctro R a n k  I 2 i ) ,  in:irkcls. 

'l~i) conrpete sl'l'ec~ivcly iigiiinst mega-owncrs w h o  can spread their risks over scores of 
i i iarkcts. sinall group ownel-s like Backyard iiccd the ability to cluster stations pursuanl to the 
s : m t  iniles i indcr \thicIi IIic nicga~cotisolidalors l iavc already built their busincsscs. 

o I)cspitc i i s  relatively liinitcci resouims, Backyard directly competes with some of thc 
l a i ~ ~ e s l  consolidatoi-s. inclutling Clear C:lianncl i n  the Jackson, Mississippi, and 
Will ianispoit,  Peirilsylvania. i i i xkc rs ,  I n f i n i t y ,  Enterconi, and Citadcl in  the Oleaii, 
Yew York. markct. and Ciladel i n  !lit. Muncie. Indiana, niarkel. 

Opcratiiig tilidel. Ihc exis t ing I-iilcs iiiid iiiarkct defiiiitions, tliese mcga-consolidators 
wcrc ahlc to establish cl'lkctivc and ef l ic ie i i t  clustcrs o f  stations i i i  various markets, 
spreading fixed ci lsts amoiig statiolis within a inlarkel ;urd risk among slations j i i  

s c v c r i  m:irkcts. 

l icccni cn l i~ants  likc Hackyai~cl iiiiisl he ;il~ioitletl a lcvcl playing f ic ld as they try to 
gi.ci\v aiitl compete against such ali.cady largc and dominant competitors. This nlcal is 
;illo-,iiig i i cw ciitriiiits the samc opportunities to creatc viable station groups capable 
oi 'coi i ipcl i~ ig with the establislictl doiiiiiiant gi-oups. 

c 

C) 

a I'Iic LISC 0 1  hi-bit iwn Metio \ / laIkcl  data. IxLrticularly i l l  sinaller markets, imposes a fal- more 
rcst r ic t i \c  sl:iiitlarcl t l i i i i i  cxisi i i ig rulcs ;ind would styrnic i i e w  entrants seeking to coinpete 
L ffccti vel y a p i  list cntrciic hccl i icga-couso I idators aiid tlicir existing clusters. 

c; I'he C'oiriiiiisiori I.ccclill) rcvicnccl ant1 approved Ihckyard's acquisition ol'conlrol 
o t  several stations in the Muncie. Indiana. area. Hackyai-d's holdings, liowcver, could 
cxcecd tile ownershrp rulcs ifArhilron Metro Market data is used to delennine the 
sire oi'tlic nrarkcl. ,Arbitron assigiiecl just  12 siatioiis to the newly-created Muncic - 
Marion, Iiidiana, Mcti~o Market ;\ltliough the ownership rules allow coninion 

1klcky:Ircl al i .cxlq Iicrltis 0 st; i t ions i n  t l ic tlctiiicd inial-ket. incltiding 5 FM stations. 

Dcl i i i i i is  simdlcr i i i i i i~kcts  i i i \ ,oIvcs ii great deal oi'discl-ctional-y linc drawing. In the 
ahscncc o I a  single Iiii-gc cily, one illtist 1)ick and choose among groups olsniallcr 
coiiiiiitiiiilies Io britt new i i iarkels. I r suc l i  clioiccs ale Inade arbitrarily and without 

i)Mnership o f jus l1  FM stations ml S stalions overall in a 12 station market, 

~1 
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i.clmmce to existing and potential competition, Ihc formation of new markets could 
l iavc di i  immcdiatc  :itid clevastaling cffcct oti sinaller group owners. For this reason, 
the Comniissioii rriitst rial extend the use of Arbitron Metro Market definitions to 
smaller markets wilhoul careful consideration of thc effccts on such markets. 

l o  the cxlenl the use 0 1 '  At-bilron Metro Market definitions would create inore 
rcstrictivc standards i n  smaller inarkets, such acts would be reregulatory and contrary 
to Llie inlcnt o f  Section 202(h) o l l h c  Tclccontinunications Act of 1996 and the 
pi-csittiiptton iii FJvor ol'rcpcal l l i a~  coui-ts h i w c  found must be applicd in construing 
IIS provisions. 

c 

Mot-e i.cstriclivc niarkcts created h y  the use o f  Arbilron Metro Market (lata could force station 
i l i icsrit i irc or [tic breakup ofcx is t i i ig  e l t is te t - i .  

i! For smal ler  group nlvners IO be able LO maintain value, they must have the ability to 
kccp cxislir ig C ~ U S ~ C I - S  iittact. 

I:ot.cing 111c tlivcsttturc ol'sta~ions li.utii an  existing eluslei. would l i i lve a devastating 
xiid inliiicdiale cl'fcct oil a si i i i i l ler  group owiici. by causing a precipitous loss of 
iiiarkcr \uluc for i t s  propet.tics iitiil  a i l  inability to obtain loan capital. 

Llui~co\~ct-. LIIIICSS csisting clusters tnay he Iransl'crred or assigned, small group 
owticrs wi l l  l ose  milch n r ~ l i c  iii;irkct vnlue of their stations because prospeclive 
huyct~s \vi11 iiot bc ahlc to rcalizc t l ic hcnctlls o f  existing clusters. Most smaller 
._ crnwiiig coinpaiiics l ikely will iiccd 10 rcstructui-e to secure financing, change 
o w ~ i c ~ ~ s l i i p  iii initi;il puh l t c  ol'lixitigs and, potcii l ial ly. nierge with other comparahly 
s t ~ c d  companies i f l l i y  :lie to gro" into efrcctivc coiripctilors. Thc mega-owners 
i111xdy l i i ivc p~isscti tlirouyli that siagc 0 1  cicveloprncnt. Undcr inore restrictive 
iii;irI\cI ilclinitiotis. CI'CII it stittple corporate restructuring, 11'0 or other charigc of 
iotitr(n1 cnttld rorcc [ l ie 1hrc;tk up oi'clt~stc~-s, destroying ITIUCh o r the  value orsmaller 
co inp i i ics  l ike Backyard and pi-ccluding theiit from bcconiing effeelive coinpelilors 
iigaitisl I hc  i i iega-owici.s. 

.AI t l ic sai i ie time. ttinrc rcsLi.ictivc mal-kel ticfirtilions, combined wilh 
tratisfcr!assigniiicii~ pi-okctions Toi existing clusters (! .e. ,  "grandfathered clListers"), 
woiild siniply lock-in tl ic ci irrci i l  patterns ol'inarket dominance whilc blocking thc 
dc\Jclopniciit 01'potcnLiaIIy compet i t ive ticiv clusters. 

o 

<'> 

c 

e ,Ahitroti i s  21 ptibllc company accouiihblc to i ts  sharcliolders and lo its largest customers, 
\\. l i icl i are 11ic cnlt-cnched riieg3-consolidalors. The economic incentivcs guiding Arbitron's 
dcc is io i i s  ( 1 0  not i icc 
lo  trcali~,c i i i  (his pi-occcdiiig. Ilse ofArblt l .on inarkct definitions, which tlic company may 

coiTtpc1itot.s tnt;ty hccomc :I l i inction o f  i\i.hitroii's crm1mct.cial interests. 

i d y  Ciliyi \v i t l i  Llic public ititcrest heticfirs t h a t  the Commission seeks 

\ ,  AI. . , li-otil liiiic Lo t i i i ie, \ v o i i l d  tiiciii i L l ia~ Llic value o f  niarkcl cIu:;tcrs o f  cinerging 
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o For inslancc, i n  1987, Arbitroil lowcred its estimate of the Black population in  the 
Houston, Texas, market alier certain tnajor station owners petitioned for such 
changes. Radio stalion KMJQ(FM), which concentrated on Black listeners, lost 
mal-ket share as a result. 111 response. KMJQ(FM) submitted population reports from 
the City o f  Houston Department of Planning and Development, which were endorsed 
by  tlie city of Houston and IIarris County. Arbitron refused to revise its estimates, 
however, o r  cven postpone the implementation of the lower estimates pending further 
studies. (.See KMJQ, KMJM I h p  Arhicron, Radio and Records, Jan. 13, 1988, a1 3 ,  
attached hcrcto.) Similnrly, Spanish language broadcasters have criticized Arbitron’ 
Ihilurc to takc accurate account of language preference, which undermines the 
Hispanic radio industry by giving a false measure of the listening habits of Spanish- 
laiiguage lisleners. 

C’onclusions: 

0 O/ili~ f,’L~K Whur Is  Ryokcw l h e  Conitnission should not disrupt the inarkel by drastically 
altering radio market clelinitions. Although the cuircnt rules create ccrtajn 
iiiconsislencics and discrepancies that should bc addressed (e.g., thc “Pine Bluff’ 
problem), radiciil c h i m p  ale uiincccssary and irot in tlie public intcrest --- particularly 
whcrc stich cliaitges will tiglttcti existins restrictions. 

. . I r h h m  I s  No/ 17ze ,j,,.swe,-. Usc o l  Arbitroil Metro Market Data will lcad to arbitrary 
market dcfinirions that ma); tnot rcllect competitive rcalilies. 111 particular, Arbitroil 
Metw Market data iiiiist iiot hc i iscd in  markets smaller thaii the Top 200 becausc the 
impact wi l l  be arbitrary and inconsistcnt. Moreover, adopting morc restrictive Arbitron 
Metro Markeis will only disi-upt thc cllorts o f  emcrging small companies that should he 
cncouragccl as efrectivc compctitors t o  ( l ie  mega-consolidators. 

e 

4 ~taclllllcnt 



KMJQ, MSM Drop Arbitron 



Replacing the Citrrcnt Radio Market  Ik l io i t ion with an Arbitron/BIA Standard 
Will Frustrate the El'forts of Small and Medium-Sized Group Owners to 

Compete Effectively with Mega-Groups in Local Markets 

fhc Coinmissioii s lmu l t l  1101 disrupt tlic radio industry hy drastically altering radio inarket 
detinitioiis hasctl on Arhitron and/or BIA standards. 

o ~l 'hc Industry has adapted to the current radio market definition, and those entities that 
ciilcrcd the iriarkcl since 1996 have based their competiiive strategies on thc existing 
de fi nit ion. 

' I l icse i i ew  c n t m i l s  and other growing comp;mics inus1 have the opportunity to develop 
cl.licient clusters ors tat ior ts  under the same rules that have becn used to build the existint: 
mega-coitipanies. Otherwise. thc iicw entrants w i l l  not have any opportunity to compete 
clli.ctivcly wi th  thel i t .  

I3srtiprion in thc iiiduslry rroiii a iicw Irildio market dcfinit ion w i l l  disproportionately 
liarin smallcr playci-s for wlioiii 111c loss or inability to transfer intact evcn a single cluslcr 
could have a devastating cfrcct. Mega-owners can spread the risk of a major change 
iicross oiic or more o f  their markets; smallcr o\ i i iers seeking to compete with them 
cilllllot. 

o 

c) 

I l t h e  ('oniinission ncvcrtliclcss changes the r;itlic) market delinit ion to a n  Arbitron and/or BIA 
stantlat~d, t l lc ('onimission must ;idopt provisions tliat l i in i t  the ham1 that sniallci. group ow1cI.s 
\\il l suft'ei-. 

o I'Iic ( 'omniissioii slioiild provitlc Ibr rull grandlitt icring and  full transrcrability 0 1  
c1UstcI.s. . A requircmcnt Ibr tlivestiturc ol'clusters would sevcl-cly and tlisproportjonately 

hiinii sniallei. group OLL i icrs; mega-owners can spread the risk. 

Ail)) liiititiitioii OII tlulisfcrability oi'clustcrs ~ o t i l d  result i n  an inimedialc loss of' 
v:~luc t1i;it \vo~i ld he Celt iitost acutely by small  g o u p  owners. Mega-owllcrs 
reached tticir currciit posiilioiis through a history of transrcrs and assignments, 
including nuinemis "tr;idc up" sales and exchanges, init ial public offerings. 
mci-gcrs. iii id tlic xtdit ion or  i i cw cqiiity investors. If the Commission only 
pcnni ts  it I ini i tcd iiunilicr oitransfers olgcandfathercd clusters, i t  w i l l  cut oTf l l tc 
oiily erowtli path for- those scckii lg to on'cr effective competition to mega-@wirers. 

'The ('oiiimissioii should allow ai:y o w i ~ c r  i n  i i  market to increase statio11 owiiership to the 
lcvcl o f t l i c  I;irgcsr grand f a t t i e i d  cluster. Olhei-wise, the I7CIY rdcs  eflectiveiv wi l l  py(irec.l 
~ ~ / l t l ~ ( ~ ? l ( ~ / l < ~ d  fl1cg~I-on'lrcr.s n,q"illsl ~ f f i , m c  co/?lpeliliofl. 

Statiolis in ii i i iwkct  that do not Ii;ivc any contour overlap with another c o - o ~ ~ ~ ~ c d  station 
i l l  t l ~ c  markct -- or l i i ivc so  l i t t l e  contour ovci-lap that the Conimission's rules ~ o u l d  
pcmiit  same-sei-vice siiiiulciisting - -  should be Lrcated as one station i n  the numerator 111 
computing the owncrship limit kit- h a t  l iceiisee. Otherwise: a new entrant's two non- 
o\erlappii ig Class A slatioiis \ ~ o u I d  bc treated [lie same as an entrenched owner's 
overlapping Class C slat ions.  

F K  sliould deal \\ill1 anomalies iiiidcr the current market t lcfinit ion standard or1 a case- 
h!-ca.;l: hasis. Toi. exaniplc. the so-called .'Pilie I ~ l u f f ' '  pmblcm could be addressed by 
I-cquiring t l iat the requisite i i i d i c t  size he cstablished wil l iout counting ill the 
(lcnolrtinator coi i in ionly~o~\ i icc l  statiolis tha t  ai-e not a pad of the cluster being cvaltiatcd. 

1 

o 

o 

o 



Backyard Broadcasting Holdings, LLC Stations 
(hy Arbitron Market) 

Jackson, Mississippi (Arbitron Metro Rank 123) 

Licmrec 13ackyarcl Ilroadcastiny Mississippi. I L L C  
W'rYX(FM), Jackson, Mississippi 
WKXW(FM), Pearl, Mississippi 

Muiicie-Marioii, Indiana (Arbitroil Metro  Rank 201). 

I.iccnsee: Indiana SabreCom, Inc. '  
WHTY(I-M), Hartfibrd City, l i id ia i ia  
WH'I'I(FM), Alexandria, Indiana 
WURK(FM), Elwood, Indiana 
WkKK(FM). Muncie. Indiana 

Licciiscc Muiicie SabreCoin, [ne. 
WXFN(AM). Muncie. lndiana 
WLBC-FM. Muncic. Indiana 

Olean, Yew York (Arhilri,n Metro Rank 207), 

Liccnrrc: Arrow Conmiunicativiis n f N Y . .  Inc 
WPlG(FM), Olean, New York 
W H I l L ( A M ) .  Oleail, SeL\'York 

Elmira-Corning, New York (Arbitron Metro R a n k  213) 

12icensee: Cliemung Coiinly Kadio. Inc. 
U'NKI(I;M), Corning, New York 
WPGI(I;M), Ilorseheads, &em York 
WNG%(FM), iblontour Falls, Ncw Yolk 
WiwI .Z(AM), Ilorseheads, Ncw York 
!WCMF(AM), Watkins Glen, N e w  York 

Williarrirporl, Pcniisylvaitia (Arbilroti Rlclro Rank 259) 

Liccnsce: South Williamsport SabreCom Inc 
WlLQ(I~M),  W illianisport, Pennsylbanra 
WM'PA(AM), Williamsport, Pennsylvania 
WHXII-FM, Muncy,  Pennsylvania 
WZXR(FM), S .  Willtamsport. Pemirylvaiiia 
WCXR(FM), Lewisburg, Pcnnsylvania 
WKVH( FM), Williamsporl, Pennsylvania 

' l i id ian i  SabrcCbni, lnc. slalion WIitNj(AM), Anderson, Iiidiana, is iiot included in the Muicic-Marion, Indiana, 
Arbilrcm Mctrn Market. 

I)< 111102 I~ I ' ) i j? ( ,~ l  


